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Governor

Michael S. Steele

Lt. Governor

Martin G. Madden
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Ren Serey

Executive Director

STATE OF MARYLAND
CRITICAL AREA COMMISSION
CHESAPEAKE AND ATLANTIC COASTAL BAYS
1804 West Street, Suite 100, Annapolis, Maryland 21401

(410) 260-3460 Fax: (410) 974-5338
www.dnr.state.md.us/criticalarea/

January 30, 2006

Ms. Aimee Dailey

Charles County Department of Planning
And Growth Management

PO Box 2150

La Plata, Maryland 20646

Re: Docket #1158-Burgess Family Trust
Dear Ms. Dailey:

Thank you for providing information on the above referenced after-the-fact variance. The applicant is
requesting a variance from the100-foot Buffer and mitigation requirements in order to permit the

continuation of shore erosion control measures, as well as legalize the grading of the Buffer. The property

lies within a Limited Development Area (LDA) and a Resource Conservation Area (RCA) and is currently
developed.

As the requested variance is after-the-fact, it appears that the applicant has previously graded approximately
42,000 square feet of the Buffer in order to accommodate the installation of shore erosion control measures
and maintain a continuous slope throughout the Buffer, averaging 20% or less. While we note that shore
erosion control is generally permitted, as well as encouraged within the Critical Area, the applicant bears the
responsibility to ensure that the proposal is the minimum necessary required to stabilize the shoreline and
prevent future erosion as a result of wave action. The proposed measures must also be consistent with the
shore erosion control provisions and standards detailed within the County’s zoning ordinance and Critical
Area Program. Based on our evaluation of the information provided, it is our position that the amount of

Buffer grading conducted by the applicant is excessive, beyond the scope necessary for effective erosion
control, and generally not permitted.

Given the after-the-fact nature of the request, we are not requesting that the shore erosion control measures
be removed, nor that the original grade be restored to the Buffer. However, we note that the applicant took
actions without the proper County permits. These actions are largely outside of the scope of acceptable shore
erosion control measures. As a result of the scale of the violation, and the injurious nature of the grading to
the Buffer, we are strongly opposed to the applicant’s request for relief from the mitigation requirements.
The County’s Zoning Ordinance clearly outlines the penalties for violations within the Critical Area (297-
135). These requirements specifically state that the area disturbed shall be restored and additional required
remediation shall include the planting of natural forest vegetation in the amount of three times the area
disturbed. To provide a variance to this requirement would result in an outcome in direct conflict with the
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general intent spirit of the Critical Area Law, as well as compromise the intent of the County’s Zoning
ordinance.

As you aware, in 2002 and 2004, the Maryland General Assembly strengthened the Critical Area Law, and
reiterated its commitment to protection of the Chesapeake Bay Critical Area’s water quality and wildlife
habitat values. In particular, the General Assembly reaffirmed the importance of the 100-foot Buffer,
recognizing it as a particularly sensitive and important resource, vital to the protection of the quality of the
Chesapeake Bay. The County’s Critical Area Law and Criteria are intended to assure that the integrity of the
Buffer is not compromised by the individual and cumulative impacts of development within the County. The
applicant’s grading proposal lies in direct contrast to the goals of the General Assembly and the goals of the
Buffer. In opposing the mitigation variance, I have addressed each of the standards as it pertains to this case:

1. That special conditions or circumstances exist that are peculiar to the land or structure within the
jurisdiction’s Critical Area program that would result in an unwarranted hardship to the applicant. As
indicated, we are not opposing the applicant’s variance to maintain the shore erosion control measures
already in place or to maintain the existing grade within the Buffer. However, as the County’s zoning
ordinance clearly outlines the requirements for rectifying Critical Area violations, as well as clearly
outlines the requirements and prohibitions associated with the 100-foot Buffer, the applicant would not
be subject to an unwarranted hardship simply by virtue of enforcement of the ordinance.

2. That a literal interpretation of this subtitle or the local Critical Area Program and related ordinances
will deprive the applicant of rights commonly enjoyed by other properties in similar areas within the
Critical area of the local jurisdiction. This office would not support similar variance requests to grade
42,000 square feet of Buffer. In addition, this office would not support similar variance requests to waive
the mitigation requirements for a violation, particularly where the action is excessively beyond the scope
of what may have been permitted. '

3. The granting of a variance will not confer upon an applicant any special privilege that would be denied
by this subtitle or the local Critical Area program to other lands or structures within the jurisdiction’s
Critical Area. If the variance is granted, it would confer upon the applicant a special privilege that would
be denied to others in this area, as well as in similar situations in the County’s Critical Area.

4. The variance request is not based upon conditions or circumstances which are the result of the actions by
the applicant, nor does the request arise from any condition conforming, on any neighboring property. In
contrast, the need for a variance to the mitigation requirements is directly related to the applicant’s
actions without the proper County permits. We note that the applicant has obtained the required permits
from the Maryland Department of the Environment (MDE) and the Army Corps of Engineers (ACOE).

However, this does not negate the need for compliance with the County permitting process and State
Critical Area Law.

5. The granting of a variance will not adversely affect water quality or adversely impact fish, wildlife, or
plant habitat with in the jurisdiction’s Critical Area, and that the granting of the variance will be in
harmony with the general spirit and intent of the Critical Area law and the regulations. In contrast, the
granting of this variance is not in harmony with the general spirit and intent of the Critical Area law and
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regulations. This office would have strongly opposed the grading of the Buffer as proposed, and
significant potential exists that adverse impacts have occurred to fish, wildlife, and plant habitat as a
result of the grading. However, in light of the after-the-fact nature, the appropriate remedy for a Critical
Area violation is clearly outlined within the County’s ordinance and should be complied with.
Restoration of vegetative cover within the Buffer is of utmost important in this case and should be
considered a priority when planting.

In conclusion, it is our position that, unless the Board finds, by competent and substantial evidence, that the

applicant has met the burden of proof to overcome the presumptlon of non-conformance, and the burden to - S

prove that the applicant has met each one of the County’s variance standards, the Board must deny the -
applicant’s request for a variance to the mitigation requirement. We recommend that the applicant be
required to submit a detailed planting plan demonstrating mitigation for the 42,000 square feet of disturbance
ata3: 1 ratio (126,000 square feet or 2.89 acres). This mitigation should be located within the Buffer as a

first pr10r1ty and should be composed of spec1es native to Charles County In addition, this requirement
should be included as a condition of the variance request.

SR

Thank you for the opportunity to provide comments for this variance request. If you have any questions or
concerns, please feel free to contact me at 410-260-3482. As always, please provide the Commission w1th a
copy of the written decision made in this case. -

Sincerely, o
Kerrie L. Gallo

Natural Resource Planner
CA 30-06
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October 13, 2005

Ms. Aimee Daily

Charles County Department of Planning
And Growth Management

P O Box 2150

La Plata, Maryland 20646

Re: | Burgess Buffer Management Plén
Shore Erosion Control

Dear Ms. Daily:

Thank you for providing information on the above referenced Buffer management plan. The
applicant is requesting an after-the-fact permit to install multiple shore erosion control structures,
including a proposal to grade a si gnificant portion of the Buffer. The property lies partially

within a Resource Conservation Area (RCA), partially within a Limited Development Area
(LDA) and is currently developed.

While shore erosion control protective measures are generally permitted and promoted as a

* means to prevent sediment from entering the Bay, these measures must be constructed in a
manner that is the minimum necessary, as well as, the most practical and effective means to
stabilize the shoreline. These measures shall also be constructed with consideration to the ability
of the measures to simultaneously provide for conservation of fish, wildlife, and plant habitat. As
you are aware, the 100-foot Buffer is a Habitat Protection Area (HPA) within the County’s
Critical Area. As a component of the applicant’s proposal, significant grading of the Buffer, and

- in some areas, grading beyond the Buffer, is proposed. Based on the guidelines found within the
County’s Critical Area Program and Zoning Ordinance, as well as in the State Law and Criteria,
it is the Commission’s position that the amount of Buffer grading proposed exceeds the scope of
work necessary to provide adequate shoreline protection. As a result, the proposed activity will

require a variance. As with all variances, the applicant will be required to meet all the variance
standards, including the standard of unwarranted hardship.

Please note that I am including a copy of documentation from October of 2003, in which a
similar proposal was discussed on-site with representatives of the Maryland Department of the
Environment (MDE) and Charles County. As stated in the 2003 letter, it was then the
Commission’s position then that such a degree of grading to the Buffer would be inconsistent
with the County’s Critical Area shore erosion control provisions and Buffer protection measures,
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October 15, 2003

Mr. Robert V. Tabisz

Wetlands and Waterway Program TIDAL WEILANUS 1), 0
Maryland Department of the Environment WATER MANAGEMENT ADMIN,, ppg
1800 Washington Blvd., # 430 '

Baltimore, MD 21230-1708

Re:  04-WL-0030 Burgess Family Trust Shore Erosion Control Project:
Jersey Wall Bulkhead in Potomac River

Dear Bob,

I am providing these comments as follow up to our discussion with Kevin Vienneau at the
October 10" Charles County Interagency meeting. Kevin had visited this site and found that
there is a high, steep bluff located landward of the proposed structure, as well as landward of
mean high water. Portions of the project area are also characterized by a stable beach. The

proposed project consists of the placement and backfilling of a Jersey barrier wall to serve as a
bulkhead.

There is a similar structure located adjacent to the proposed project area, and the bank behind it
has been terraced. Kevin, as am I, is concerned that the applicant will, understandably, want
both project areas to look the same by grading the undisturbed bluff into terraces and using the
earth for backfill. Such an activity would cause disturbance to the 100-foot Buffer above and
beyond the scope of work necessary to provide adequate shoreline erosion protection. Any
erading of the Buffer would require 2 variance and would be required to meet all the variance
standards, mcluding hardship. The bank did not appear unstable to Kevin; safety issues would
be ruled out as justification for project need. We would greatly appreciate your assistance in
determining the applicant’s intended source of backfill, and to advise him of the Critical Area
concerns regarding grading of banks.

Kevin also observed that the existing beach appeared to be in a stable condition, that erosion of
the bank and terraces most likely occurs during storm surges where water hits the existing wall
and is forced over and behind it. Given that scenario, it would seem that the existing wall does

TTY For the Deaf ®
Annapolis: (419U JES W SIEMISTEM SANGLM WUSE: 99 <@, 12 d3S




not serve its intended purpose. Perhaps an off-shore breakwater would be a more suitable -
approach to dissipating wave energy at this site while preserving the integrity of the beach
environment.

Thank you for your efforts in this matter. Please contact me at 410-260-3481 if you wish to
discuss this project further.

Sincerely,

()L)C/—;ﬂ—ﬁa»b O—w C}Q.V

Wanda Diane Cole
Natural Resources Planner

cc: Kevin D. Vienneau
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CHARLES COUNTY GOVERNMENT
Planning and Growth Management
ROY E. HANCOCK, Director
October 2, 2003
Mr. Robert V. Tabisz RE T )
Wetlands and Waterways Program e

Maryland Department of the Environment
1800 Washington Blvd., Ste. 430

Baltimore, MD 21230-1708 TIAL .
WATER MANAGEMC:“ Hym”‘{., MDE

Re: Burgess, Erosion Control Permit Application #200365116

W e
\'U. v,:. :”JJ

Dear Mr. Tabisz:

The Planning Division performed a ficld inspection along the intertidal area adjacent to the Burgess property,

pursuant to our earlier discussion, on Septemnber 29, 2003. We offer our findings and comments in response to the
current public notice.

We understand that Mx. Burgess refers to his existing Jerscy Barner seawall, to support his current application
for structural erosion control immediately southwest. Therefore, our inspection focused on the existing wall, and the
condition of the affected Critical Area Buffer lying immediately landward. The existing wall, located immediately
offshore of the apparent line of mean high water, is generally in a stable condition. However, the need for maintenance
is evident. The proposed project area to the southwest consists of a beach and bluff.

The existing barricrs are currently offset from one-another, by approximately three to four inches. Significant
crosion and subsidence is evident in the areas behind the wall where the barriers abut. The Critical Area Buffer lying
behind the wall is in a flat mowed condition about thirty feet in width, with three terraces four to five fect in height
located landward. The face of the lowest terrace is severely eroded. Several large willows have uprooted and fallen,

likely as a result of high water and wind associated with Isabel. The beach to the southwest appears to function well
as natural erosion control.

Based on the current condition of the existing wall and Buffer, and of the beach and bluff to the southwest,
we would not recommend jersey barriers to be suitable for the intended use, nor would we recommend that any activity
result in a significant and avoidable adverse impact to the existing beach to the southwest. The proposed activity, if
the Buffer is subject to any disturbance, will require a Buffer Management Plan 1o be submitted to the Charles County

Planning Division, and a Grading Permit may be required depending on the extent of proposed fill or grading. A copy
of our Buffer Management Plan form is attached.

Pleasc fcel free to contact me at your convenience, if you have questions, at 301-645-0540.

Sincerely, ™,
I;,n'. g
Kevin D. Vienneau

Planner I
Attachment § UGS
cc: Critical Area Cormmission ¢/o Wanda Cole; Crm%lﬁ_ l{g: 4 Tl 2 15 EMMM)“W 20646

Administration: (301) 645-0627 Development & Capital Services: (301) 645-D618 / (301) 645-0621 / (301) 870-3937
Permits: (301) 645-0692 / (301) 870-3935 « Planning: (301) 645-0689 / (301) 645-0540/ (301) 870-3896
TDD Transfer Number for the Hearing lmpaired: 1-800-735-2258
EQUAL OPPORTUNITY COUNTY
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VARIANCE REQUEST

Request:

The applicant, Mr. Allen Burgess, owner and representative of the Burgess Family Trust are requesting a
variance to the Charles County Zoning Ordinance, specifically of the Charles County Critical Area program
Section 297-131 and Section 297-135.A, for Shore Line Restoration Project located within the Chesapeake
Bay Critical Area (CBCA) buffer.

Background and Justification:

The property is located at 5025,5035 & 5045 Burgess Farm Road, Nanjemoy, Maryland, Tax Map 78, Grid
5, Parcels 4-7 inclusive, containing approximately 39 acres of land.

Approximately 12 acres of the property is located outside and 19.2 acres are within the Chesapeake Bay
Critical Area (CBCA), adopted in 1997. The subject property was created, circa 1950, predating the State
Critical Area laws. As indicated below, the applicant is requesting a variance for grading within the buffer
in order to restore and provide protection of the shore line due to damage caused by the hurricane Isabel
Otherwise, the proposed project complies with the intent of the Charles County Zoning Ordinance, as
outlined herein.

Variance Application

L The Board of Appeals is authorized to grant variances under Article XIX, Section 416, ofthe Zoning
Ordinance. Accordingly:

Section 416(b): The Board is authorized to grant variances from the strict application of these
regulations when, by reason of exceptional narrowness, shallowness, or shape of specific parcels of
property or by reason of exceptional topographical conditions or other extraordinary situations or
conditions of specific parcels of property, the strict application of the regulations of this Ordinance
would result in peculiar and unusual practical difficulties to, or exceptional or undue hardship upon,
the owner of said property. However, the Board of Appeals will not grant variances that will
substantially impair the intent, purpose, and integrity of this Ordinance. This provision will not be
construed to permit the Board, under the guise of a variance, to change the permitted land use.

Special conditions do exist on this property and strict application of the Zoning Ordinance would
result in unusual practical difficulties to the property owner, with respect to achieving full
compliance with the Critical Area Buffer requirements. There are no reasonable alternatives for the
grading of the Buffer. The owner has received proper permits for the Army Corps of Engineers

. (#03-65116-19) and the State of Maryland Wetland Administration (License #04-0030) to perform
the construction for the shoreline protection and restoration . . .

Section 416(c): In addition to those general findings required in subsection (b) above, variance
requests will not be granted unless the following criteria are met, per subsection (c) of the
Ordinance:

(i) That special conditions or circumstances exist that are unique to the subject property or structure
and that a strict enforcement of the provisions of this Ordinance would result in unwarranted




hardship which is not generally shared by owners of property in the same land use classification.

The property was created circa 1950. The original lot subdivision at the time was consistent with
the regulations, and the intended use. Today, of course, the lot does not meet the standards for
either convenience or necessity for full compliance to the criteria. Ordinances are required to
Recognizing the sensitivity promulgated by the Critical area regulations. The applicant has
proposed the minimal grading to restore the property to the water's edge.

The applicant recognizes that, with the desire to restore the shoreline, there is certain obligations
that are expected, due to the location in the Chesapeake Bay Critical Area Buffer. Protection
measures are currently provided for sediment control.

(ii) That strict enforcement of the provisions of this Ordinance would deprive the property owner
rights commonly shared by other owners of property in the area.

The denial for the applicant to restore the shoreline would deprive the property owner of the same
rights shared by other owners in the area that have constructed shoreline protection devices due
to hurricane Isabel.

(iii) That the granting of a variance will not confer upon an applicant any special privilege that
would be denied to other owners of like property and/or structures within the same zone/land use
classification.

The granting of this variance will not confer special privileges upon the applicant. The applicant
will be constructing some shoreline protection devices and has received permits for his project.
In our opinion impacts have been minimized. ,and that the same considerations would be given
to any other applicant with similar circumstances, such as this.

(iv) That the variance is not based upon conditions or circumstances which are self-created or self-
imposed.

There are no self-imposed or self-created conditions as the CBCA provisions are being coniplying
within so far as possible. The project plans to only restore damage caused by hurricane Isabel at
great expense to the property owners.

(v) That greater profitability or lack of knowledge of the restrictions will not be considered as
sufficient justification for a variance.

There is no greater profitability or lack of knowledge of the restrictions as a justification for a
variance. In fact, prior to proceeding with the applicant explored many alternatives and options

available to them requested and received permits for the Army Corp. of Engineers and the State
of Maryland.

(vi) That the proposed variance is consistent with the Charles County Comprehensive Plan.
This variance will comply with the spirit, intent and purpose of the Comprehensive Plan.

In addition to the criteria above, there are special provisions in the granting of Variances within the
Critical Area zone, as indicated in Section 416 (k), of the Ordinance.



1. That the Granting of this variance will not adversely affect water quality, adversely impact
fish, wildlife, or plant habitat within the Critical Area Zones, and that the granting of the
variance will be consistent with the spirit and intent of the County’s Critical Area Program
and associated ordinances as well as State laws and regulations adopted under Subtitle 18
of the Natural Resources Article and COMAR 14.15.

The granting of the variance is consistent with the spirit and intent of the County’s Critical Area
law. Restoring and protecting the shoreline will aid in complimenting existing habitat protection
within the Critical Area, improve water quality and plant habitats. Minimal disturbances to the
site are anticipated, the existing roadway used for access. It should be noted that the property has
an existing bulkhead, and shoreline erosion protection.

-
S

2. That the granting of a variance to the yard and/or Buffer requirements results in new
structures or impervious surfaces being located as far back from the mean high water, tidal
wetlands, or tributary streams in the Critical Area as is feasible.

In our opinion the disturbances within the CBCA Buffer have been minimized. This request does
include any new dwellings or imperious surfaces. Sediment control measures have been
incorporated into the plans and construction practices.

3. The reasons set forth in this application justify the variance. As indicated, the variance is
the minimum variance that will make possible the reasonable use of the land.

4. That the applicant takes steps to mitigate impacts insofar as possible, including:

a. Reforestation on the site to offset disturbed forested or developed woodlands on
at least an equal area basis:

Reforestation will be provided at a three to one (3:1) ratio for removal of any
trees required for construction.

b. Afforestation of areas of the site so that at least 15 percent of the gross site is
forested: and,

The site currently exceeds the 15% minimum.

c. Implementation of any mitigation measures which relate to Habitat Protection
Areas as delineated in the Charles County Critical Area Program and as required
by State and/or County agencies.

The applicant has taken steps to mitigate and reduce impacts, insofar as possible,

4. That the Granting of this variance will be in harmony with the general purpose and intent
of the Zoning Ordinance, and will not result in a use prohibited in the zone in which the
property subject to the variance is located and will not be injurious to the neighborhood,
or otherwise detrimental to the public welfare.

The construction of the shoreline protection measures will not be injurious to the neighborhood,
or otherwise detrimental to the public welfare. Community.




5. In addition and to the extent possible based on best available information, all property
owners immediately contiguous to the application will be notified by certified mail and
furnished of said application by the zoning officer.

A list of adjacent property owners has been provided within this report. At such time a hearing date
has been set, notices will be sent to adjoining property owners via certified mail.
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